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Ms. Jill Crumpacker, Executive Director
Office of the Executive Director

Federal Labor Relations Authority

1400 K Street, N.W., Fourth Floor
Washington, D.C. 20424-0001
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Re:  Comments Concerning Revisions to Regulations regarding Unfair Labor
Practice Proceedings; Federal Register, Volume 72, No. 245, 72 Fed.
Reg. 72632 et seq. (December 21, 2007)

Dear Ms. Crumpacker:

The American Federation of Government Employees, AFL-CIO (“AFGE")
hereby submits its comments to the Federal Labor Relations Authority (“FLRA™) Office
of General Counsel’s (*OGC’s") proposal to revise its regulations regarding its
processing of Unfair Labor Practice (“ULP") cases. In particular, we object to its
expressed intention to no longer assist the parties by providing Alternative Dispute
Resolution Services prior to the filing of Unfair Labor Practice charges or the issuance of
complaints, as it had done for almost a decade.

AFGE believes that the FLRA should rescind the proposed changes for two
reasons. First, AFGE believes that the proposed changes should be rescinded as a whole
because they violate the Administrative Procedure Act (“APA”), 5 U.S.C. § 551, ef seq.,
by failing to allow for adequate consideration of public comments.

Second, AFGE believes that the FLRA should rescind many of the proposed
changes because they elevate the FLRAs expressed goal of “neutrality” over the mission
of the agency and the purpose of the statute which it was created to enforce, are not based
on any evidence -- in fact they are contradicted by all available evidence, and place
unnecessary and unwarranted burdens on charging parties.

These comments will not reference or otherwise address provisions of the
proposed changes for which AFGE has no comment.
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L The FLRA Should Rescind The Proposed Changes as a Whole Because
They Violate the Administrative Procedure Act

AFGE believes that the FLRA should rescind the proposed changes in their
entirety because they violate the notice and comment requirements of the APA.
Although the Notice purports to solicit public comments, it also states that many of the
proposed changes have already been made, as a result of “modifications” of the OGC’s
internal policies and its newly revised Settlement Policy. Federal Register, Volume 72,
No. 245, 72 Fed. Reg. 72632 et seq. (December 21, 2007). In addition, AFGE has been
informed that most, if not all, of the proposed changes have already been made through
other, secret revisions to internal Manuals and internal instructions which have already
been provided to agency staff. This is entirely inappropriate as it makes the changes a
Jfait accompli and effectively nullifies the public comment period required by the APA.
Finally, the Notice states that written public comments must be received by the FLRA no
later than January 22, 2008, but also states that the proposed changes to the regulations
will take effect on February 1, 2008 — only eight business days after the close of the
comment period. See proposed Section 2423.0.

By setting the close of the comment period so close to the effective date, the
FLRA has effectively eliminated any ability to seriously consider public comments to the
proposed changes prior to their implementation. See 5 U.S.C. § 553 (b) (requiring notice)
and (c) (requiring comment period, and mandating that final rules issue after
consideration of public comments). AFGE believes that this violates the spirit, if not the
letter, of the APA. Furthermore, AFGE believes that there can be no genuine
consideration of public comments to the proposed changes when, in reality, the proposed
changes have already become effective in secret, ahead of any public submission. This
conclusion is further supported by the fact that the proposed changes contain no
discussion of how the FLRA intends to consider any public comments that it receives.

By contrast, when the current regulations implementing the pre-complaint ADR
program were issued, in 1998, the agency allowed the public over 45 days to make
formal comments (August 24-October 19, 1998), while also scheduling eight public
hearings around the country in order to obtain “additional input from [its] customers.”
Federal Register, Volume 63, No. 163, 63 Fed. Reg. 45013 et seg. (August 24, 1998).
Even then, the agency spent over a month analyzing and reviewing the comments it had
received before issuing the final regulations on November 30, 1998. Federal Register,
Volume 63, No. 229, 63 Fed. Reg. 65638 ef seq. (November 30, 1998).

Conversely, the Notice lacks even an assertion of good cause for its truncated and
seemingly half-hearted attempt at compliance with the APA’s notice and comment
requirements. In sum, the Notice is procedurally defective. Both the Notice and the
changes themselves should be rescinded, and replaced with an honest and straightforward
notice which truthfully advises the public about the changes being proposed, and allows
the agency enough time to thoroughly and adequately evaluate and consider any
comments before proceeding to take action.






