Article: Arbitration

Section 1.  Applicability
a) Any grievance under the terms of this Agreement, which is not resolved, may be subject to binding arbitration.  Arbitration may be invoked only by the Union or the Agency.  The Union official invoking arbitration must either be its President or an official specifically designated by its President to make such an invocation.  If the Agency requests such a designation, it shall be provided prior to the Agency’s acceptance of the invocation.
b) Service

I. When hand delivered, proof of service (attachment XX – SEE BELOW) must accompany the invocation of arbitration. 
II. When mailed, the appeal must arrive in an envelope with a U.S. Postal Service Postmark. The U.S. Postal Service Postmark will be used to determine the date of invocation.
c) Arbitration must be invoked within 15 days of the date of the final grievance decision.  If the arbitration invocation is withdrawn or a deadline not met, the last preceding Agency written response will be considered final. 
Section 2. Arbitrator Selection.  
a) Within seven (7) calendar days from invoking arbitration, the party that invoked arbitration shall request a list of five (5) impartial arbitrators from the Federal Mediation and Conciliation Service (FMCS) by submitting a FMCS Form R-43 entitled "Request for Arbitration Panel" with a copy of the submission to the other Party and pay any attendant costs.  Within fourteen (14) calendar days from receiving a list of arbitrators from FMCS the parties shall meet to select an arbitrator.  
b) If the parties cannot agree upon an arbitrator, the parties shall each strike one (1) name from the list alternately and then repeat this procedure until only one name remains.  The person whose name remains shall be selected as the arbitrator.  The party striking the first name from the list in each case shall be chosen by a coin toss or when done by phone, the moving party strikes first.  At any time the parties may agree to obtain a new list of arbitrators from the FMCS.

c) If an arbitrator is not selected within thirty (30) days from the receipt of the FMCS list, the matter shall be considered withdrawn unless mutually agreed otherwise. 
d) At the request of a party, the FMCS shall be empowered to make a direct designation of an arbitrator to hear the case in the event: 
I. either party refuses to participate in the selection of an arbitrator; or
II. upon inaction or undue delay on the part of either party.

e) Once selected, an arbitrator shall be contacted by the parties within seven (7) calendar days and the hearing scheduled.  If a hearing is not held within ninety (90) days of selection, the matter shall be considered withdrawn unless mutually agreed otherwise.
f) The arbitrator shall be provided with a copy of this agreement at the time he or she agrees to hear the matter.

Section 3.  Pre-Hearing Matters
a) The Parties shall communicate in advance of the arbitration hearing in an attempt to agree on a joint submission of the issue(s) for arbitration. If the Parties fail to agree on a joint submission, each Party will prepare a statement of what it believes the issue(s) to be. The arbitrator will have the final authority to determine the issue(s) to be decided.

b) The parties will exchange lists of witnesses at least ten (10) days in advance of the hearing and indicate the nature of the testimony, e.g., direct observation of an incident, knowledge of bargaining history for each witness. Disputes as to the relevance of a witness or redundant testimony will be resolved by the Arbitrator. 
c) The grievant and employees who are called as witnesses will be excused from the performance of their normal duties to the extent necessary to participate in the arbitration proceedings and during such times these employees shall continue in a pay status.   The Union shall provide a witness list to the Agency representative ten (10) days prior to the hearing.
d) The Union shall have full authority to settle, withdraw or otherwise dispose of any grievance brought on behalf of the union and/or on the behalf of employees. An agreement by the parties to settle, withdraw, or otherwise dispose of a grievance appealed to arbitration shall be binding upon the grievant(s).
e) The union may be represented by one (1) person on official time.  The Agency’s obligation to provide official time is limited to bargaining unit employees.  The union is obligated to notify the Agency in writing, no less than ten (10) days prior to the hearing of the name(s) of its representative(s) and in the case of non-bargaining unit employees, provide contact information including name, firm, if applicable, street address and email address.
f) Issues of grievability and arbitrability shall be resolved as specified in Section 4., below.

Section 4.  Issues of Grievability or Arbitrability
a) Unless raised in the third step decision, a party raising an issue of grievability or arbitrability may within five (5) days of the step three decision request a separate hearing to decide such issues before a hearing is held on the merits of the original grievance.  In that case, the entire cost of the arbitrability hearing will be borne by the losing party as determined by the arbitrator.
b) The hearing shall be conducted independent of the merits by an arbitrator selected for that unique purpose.

c) If a grievability or arbitrability hearing is to be held, the parties shall select two arbitrators under the selection procedures agreed above, the first will decide grievability or arbitrability.  If the matter is determined to be arbitrable, the second arbitrator shall be notified and a hearing shall proceed consistent with this article

d) Except as provided in above, arbitration will follow the procedures specified in this article.
Section 5. Cost.  
a) Except as provided above, the arbitrator's fees and expenses shall be borne equally by the parties to the arbitration.  
b) In the event either party requests the cancellation or postponement of a scheduled arbitration proceeding which causes an arbitrator to impose a cancellation or postponement fee, the party requesting such cancellation or postponement shall bear the full cost of the cancellation/postponement fee. In the event the parties agree to settle or postpone the arbitration during the period of time in which the arbitrator will charge a cancellation/postponement fee, the parties will equally bear the cost of the fee, unless the parties agree otherwise.
c) In all arbitrations, each party shall bear its own costs for transcripts and each party shall bear its own costs associated with the arbitration except that an arbitrator may award attorney fees to the Union in accordance with applicable law and regulation and to the Agency based on equity.

Section 6.  Authority of the Arbitrator
a) An arbitrator selected under this article is obligated to recognize that he or she is serving within the context of Federal law and applicable regulation involving Federal service employees.  The arbitrator is obligated to consider the precedence of the decisions of the Federal Labor Relations Authority, U.S. Merit Systems Protection Board and courts of competent jurisdiction in determining a ruling and a remedy for cases presented to them.
b) An Arbitrator selected under this article agrees to be bound by the Code of Professional Responsibility for Arbitrators and Federal Mediation and Conciliation Service (FMCS) Arbitration Policies and Procedures in effect at the time of selection.  At the time of this writing, these documents may be found at the website of the FMCS (http://www.fmcs.gov).
c) The arbitrator shall not have jurisdiction or authority to add to, amend, modify, nullify or ignore in any way the provisions of this Agreement and shall not make any award that would, in effect, grant the Union or an employee or employees any terms which were not obtained in the negotiation process leading to this agreement.

d) This Agreement constitutes the entire agreement between the parties and there are no other agreements, written or oral, which affect the terms of this Agreement.  In construing and interpreting this Agreement, the plain language contained within its four corners shall bind the arbitrator.  Evidence extrinsic to this Agreement shall not be received or considered by the Arbitrator in interpreting or construing this Agreement except with respect to any particular provision that is patently ambiguous.
e) The arbitrator may not consider any evidence or issue unrelated to the specific matter addressed in the grievance which is the subject of the matter the arbitrator has been selected by the parties to hear.
f) The standard of proof in performance based actions and disciplinary actions shall be as follows:
I. In an adverse action (a removal, reduction in pay or suspension of more than fourteen (14) days) that would otherwise be appealable to the U.S. Merit Systems Protection Board, the standards used by that Agency shall be applied.  Specifically, this means that the action must be taken “for such cause as promotes the efficiency of the service.  
II. In a performance based action, the standard applied is “failure to perform a critical element of the position at an acceptable level.”
III. In lesser disciplinary actions, such as a reprimand or suspension of 14 days or less, the standard to be used is that the action must be based on “just and sufficient cause”
IV. An arbitrator accepting jurisdiction of a matter under this article shall be governed by the precedents of the U.S. Merit Systems Protection Board and Federal courts in rendering a decision.
g) In other than disciplinary, adverse or performance based actions, the burden of proof and production shall rest with the party bringing the case to arbitration.
h) The parties recognize the right of the union to request data pursuant to 5 U.S. Code § 7114(b)(4).  In addition, the arbitrator is empowered to enforce a reasonable request by the Agency for information in the possession of the union or a union witness to a proceeding in advance of the hearing.
i) An arbitrator may engage in the mediation of the dispute only with the mutual agreement of the parties and when such agreement is in advance of any such mediation effort.  Mediation, if scheduled, shall be no more than two days in duration, unless otherwise mutually agreed by the parties.  If mediation does not produce a resolution of the entire dispute, the arbitrator shall begin the hearing no later the day after mediation is completed.  Refusal by a party to participate in or agree to a mediated resolution may not be considered by the arbitrator in rendering an award.

Section 7. Arbitration Hearing
a) The arbitration hearing shall be closed to anyone other than the participants in the arbitration hearing, unless the parties otherwise agree in writing.

b) Arbitration hearings will be held at a mutually agreed upon date no later than ninety (90) days after an arbitrator is selected.  The parties may mutually agree to extend any time limit. 

c) Arbitration hearings will held at a facility determined by the Agency unless agreed otherwise.
d) Stipulation of facts to the Arbitrator may be used when both parties agree to do so. In this case, data, documentation, etc., will be jointly submitted to the Arbitrator with a request for a decision based upon the stipulations and supporting materials. 
e) Any party wishing a record of the hearing shall:

I. be responsible for the preparation of such record; 
II. pay all costs for such record, unless the parties agree..
III. provide the other party a copy if that party agrees to pay one half the cost of the record.

f) The parties to the arbitration are entitled to be heard, to present evidence material to the controversy, and to cross-examine witnesses appearing at the hearing. 
g) The hearing shall be conducted expeditiously and in an informal manner. 
h) The arbitrator may receive any oral or documentary evidence, except that irrelevant, immaterial, unduly repetitious, or privileged evidence may be excluded by the arbitrator.

i) Testimony and/or affidavits in connection with bargaining history may not be used in the mediation process or during an arbitration hearing unless one of the Parties has notified the other in writing prior to mediation and/or the hearing of its to intent to use such testimony and/or affidavits. 

j) No interested person shall make or knowingly cause to be made to the arbitrator an ex parte communication unless agreed upon by the parties. 
k) Either party may submit a post-hearing brief.  The Arbitrator will determine the date that the briefs are due. 
Section 8.  Award
1. The jurisdiction and authority of the arbitrator shall be confined exclusively to the record as stated on the grievance form in the case of individual or group grievances and if an institutional grievance, as stated in the initial grievance, unless otherwise mutually agreed to by the Parties. 
2. The Arbitrator's authority to make an award is subject to applicable law and regulation. 
3. Any award may not include assessment of expenses against either party other than as permitted by law or as specifically provided for in this agreement.  In rendering a decision, an arbitrator must demonstrate such an award is consistent with 5 U.S.C. §5596 (The Back Pay Act of 1966, as amended).
4. An award of attorney fees shall not exceed comparable fees awarded by MSPB or Federal courts for similar matters and in no case shall the hourly rate compensated exceed $150.00 per hour.  The payment of Attorney fees is limited to the work of a single attorney.  It is further limited to a ratio of no more than 8 hours of preparation time to each hour spent at hearing and no more than 24 hours for the preparation and submission of a brief.  In no case shall an award of fees exceed $25,000.00.

5. The arbitrator shall make the award within 30 days after the close of the hearing, or the closing date of the filing of any briefs, whichever date is later, unless the parties agree to some other time limit.
Section 9.  Simplified Arbitration.
a) After considering the complexity and importance of the issues involved, the parties may mutually agree to submit any grievance, which has been processed through the third step, to simplified arbitration as outlined below. 
b) Procedures

I. The Arbitrator selected for a simplified arbitration will be requested to convene a hearing within thirty (30) days after selection, normally at the grievant's duty station. 
II. No hearing transcript will be allowed and no post hearing briefs will be permitted. 
III. The Arbitrator may render his or her award orally at the hearing, in which case the grieving party shall be required to tape record and transcribe the award and provide a copy of the tape and transcription to the other party. Alternatively, the Arbitrator may render a written award, but not later than ten (10) days after the date of the hearing. 
IV. The Arbitrator shall bear in mind that simplified arbitration should normally last no more than a single day. The Arbitrator shall have full authority to limit the parties in the presentation of evidence or witnesses. 
V. The Arbitrator's fee for simplified arbitration shall be borne equally by both parties.

VI. The Arbitrator's decision shall be final and binding, unless it is timely appealed to a Federal court or an exception is filed with the Federal Labor Relations Authority under 5 USC Section 7122, whichever is appropriate.
Proof of Service Form
Directions: A copy of this form shall be appropriately filled out and attached when proof of service or statement of delivery or mailing is required. Use Part 1 and Part 3 for delivery by mail. Use Part 2 and Part 3 for personal delivery. 

Part 1: Delivery by U.S. Mail: Proof of Service by Mail 

I declare that I am over the age of eighteen years and not a party to this action. 

My address is
 ________________________________ 




 ________________________________




 ________________________________




 ________________________________

On ________________, 

(date) 

I served the attached _____________________________________ by placing 

(name of document) 

a true copy enclosed in a sealed envelope with postage fully prepaid in the U.S. mail,  addressed as follows: 

________________________________________ 

________________________________________ 

________________________________________ 

Part 2: Personal Delivery: 
I declare that on ____________________, I personally delivered the attached 

(date) 

________________________________ to _____________________________
(name of document) 



(name of recipient) 

at _______________________________________. 

(location) 

Part 3: I declare under penalty of perjury that the foregoing is true and correct and that this declaration was executed on __________at ___________________

       (date) 


(city)
_________________________________ _____________________________ 

(type or print name) 



(signature)
