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Chairman Pope Dissents

	Number/Date
	Proposal
	Majority Quote
	Member Pope Dissent

	58 FLRA No. 4

	When performance-based-interviewing is used for Title 5 bargaining unit positions, the local Union will be given the opportunity for an observer throughout the interviewing process.
	The proposal requires Union participation in management's discussions and deliberations pertaining to selections. Therefore, under our precedent, the proposal is not a negotiable procedure.
	I would conclude that PBIs are sufficiently removed from actual deliberations and decision-making so that Union observation of them does not affect the right to select.

	58 FLRA No. 164


	Bargaining unit employees will select, in accordance with the seniority system set forth in the aforementioned OR&R Cube Rotation Policy (see attachment "A"), their cubes/workstations from among those cubes/workstations located on the floor assigned to the principal Division and Branch in which the bargaining unit member performs her/his duties.
	     Here, the proposal "would not require employees to be co-located or clustered with other employees and supervisors in their respective branch." Post-Petition Conference Record at 2. By allowing employees to select a seating assignment anywhere on the floor, the proposal would affect the Agency's plan of locating employees in a manner to improve employee safety. We find that the proposal is outside the duty to bargain because it would affect the agency's right to determine its internal security practices under § 7106(a)(1) of the Statute.
	I would find that the proposal is negotiable at the Agency's election under § 7106(b)(1) of the Statute because it concerns the methods and means of performing work.

	59 FLRA No. 22


	Per diem entitlement is contingent upon an employee's assignment to temporary duty outside the commuting area of the official station or residence. To be considered outside the boundaries of the commuting area, the place of duty must first be outside the boundaries of the employee's official duty station. In addition the temporary place of duty must be more than forty (40) miles from the employee's permanently assigned physical location (office) and also more than forty (40) miles from the employee's residence, measured by odometer or other readings on the most commonly used route. At any point beyond both these distances, and also outside the official station, is outside the commuting area. When an employee travels from his/her residence to a point of destination within his/her official duty station, he/she should not be required to leave home any earlier or arrive home any later than he/she does when he/she travels to and from his/her usual assigned place of business. [Only the italicized language is in dispute].
	     Since the provision in this case would require the Agency to compensate employees for increased commute time to a work site within their official duty station, the provision is inconsistent with 5 C.F.R. § 551.422(b). Moreover, and consistent with Dep't of the AF, we find that if OPM had meant for such activity to be compensable through negotiation under the FLSA, "it would have had to affirmatively grant that right in [Part 551] or other regulations in order not to run afoul of § 7117 of [the Statute] and its designation as nonnegotiable any proposal inconsistent with government-wide regulations . . .." Id. at 451. Although the Union cites Dep't of the Navy, 55 FLRA 487 (1999) as [ v59 p123 ] contrary authority, the resolution of that case did not involve review of an exception alleging that the award was contrary to 5 C.F.R. § 551.422(b).
	      That § 422 does not contain the "categorical" wording found significant by the court in Air Force supports a conclusion that the court's reasoning in Air Force does not apply here. However, even if § 422 is considered to be similarly "categorical," I would reject an application of the regulation that denies employees the right to negotiate over this issue for the reasons stated by the dissent in that case. In this regard, the dissent in Air Force notes that OPM's regulations were promulgated expressly to administer the FLSA. 952 F.2d at 455. The dissent explains that, if OPM's regulations were interpreted to prohibit collective bargaining agreements establishing entitlements exceeding the FLSA's minimums, then: 

OPM would not be administering the FLSA . . .. Rather than ordering an employer to pay the minimum compensation required by law, it would be prohibiting employees from seeking to be paid anything more. That contradicts not only the FLSA but also OPM's express understanding of what it was doing when it formulated these regulations. 



	59 FLRA No. 35


	Proposal 1 

Article 37, Section 1.A 

Unless it is clear that a matter at issue was specifically addressed by the parties in this Agreement or an existing Memorandum of Understanding, the subject is appropriate for mid-term bargaining. 

Proposal 2 

Article 37, Section 1.C 

The Employer recognizes that the Union in accordance with law and the terms of this Agreement has the right to . . . (2) initiate bargaining on its own and engage in mid-term bargaining over matters not specifically addressed in this Agreement or an existing Memorandum of Understanding. 


	Permissive
	The majority's analysis begins and ends with its conclusion that the "covered by" defense is grounded in the Statute and, since this defense is a "statutory right," it may be voluntarily waived but need not be negotiated. Decision at 9-10. However, in addressing whether particular proposals relating to rights rooted in the Statute are mandatory or permissive subjects of bargaining, the Authority, applying principles enunciated by the Court of Appeals for the District of Columbia Circuit, employs a different test, which examines the nature of the rights at issue and the policy issues implicated by requiring bargaining over a particular subject. See United States Food and Drug Admin., Northeast and Mid-Atlantic Regions, 53 FLRA 1269, 1274 (1998) (FDA), citing AFGE, Locals 225, 1504, and 3723, 712 F.2d 640, 646 (D.C. Cir. 1983) (AFGE). Applying the proper test, I would find that the parties are required to bargain over the proposals.

	59 FLRA No. 50

	12 Proposals on OGE Issues
	one inconsistent with regulations
	See Dissent

	59 FLRA No. 135


	Customs will ensure that either a lockbox or other secure and locked container such as a safe, file cabinet, or desk is available at all government offices where armed employees work or are assigned. Routine overnight storage of a firearm in a government office is permitted.
	Accordingly, we find that the proposal affects management's right to determine its internal security practices under § 7106(a)(1) of the Statute.
	Appropriate Arrangement

	59 FLRA No. 148
	All affected employees who relocate pursuant to the District Restructuring will continue to receive the geo rate of their current location, if that rate is higher than that of the location to which they will move, for three (3) years from [the] date of relocation, in order to mitigate the adverse impact of the relocation.
	Accordingly, based on the above discussion of the plain wording and legislative history of §§ 481 and 482, we conclude that the Comptroller of OCC exercises sole and exclusive jurisdiction in appointing employees and setting their compensation. Therefore, the proposal is outside the duty to bargain.
	In my view, 12 U.S.C. §§ 481 and 482 do not grant the Comptroller sole and exclusive discretion to establish compensation

	59 FLRA No. 170
	Provide 10000 sanitized documents
	Right to assign work
	The decision by the majority obscures and/or ignores precedent in a way that will increase confusion among the parties and decrease stability in the law. See, e.g., NTEU v. FLRA, 774 F.2d 1181, 1192-93 (D.C. Cir. 1985) (Authority decision remanded because it did not contain "the reasoned analysis which the law requires for the FLRA's departure from . . . policy").

	60 FLRA No. 124
	Continue to provide a telephone, at each employee's destination cubicle, for all those employees involved in the transfer who currently have a telephone. Provide a telephone at each employee's destination cubicle for those employees reassigned from the Resources Center. (Only the italicized portion of the proposal is in dispute.)
	not an appropriate arrangement
	 Even assuming that certain of the adverse effects alleged by the Union, such as compromised safety and decreased work production and performance, are speculative, the employee's loss of his ability to make and receive authorized personal and work-related telephone calls at his cubicle is not a speculative adverse effect. In AFGE, Local 1122, 47 FLRA 272 (1993), the Authority held that a proposal requiring an agency to install telephones at employee workstations, in response to an agency decision to maintain fewer telephones in a new office configuration, was an arrangement for adversely affected employees. 

	60 FLRA No. 157
	National Guard Proposals
	Rejects “Dominant Authority” test unless argued
	Says dominant authority is FLRA’s to apply no matter whether argued.

	61 FLRA No. 19
	OJT Proposal
	Outside Duty
	Negotiable

	61 FLRA No. 40
	First Consideration
	NN
	Negotiable


